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Water Systems
Are In The News



Cost of most drinking water
pollution borne by consumers
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Conventional Response to Contamination
When MCL is Exceeded

= Cost recovery may be considered against
end user (spiller), but:
* Hard to identify actual source;
* Multiple sources;
* Ubiquitous contamination;

* Lack of insurance or financially judgment
proof.

= Water systems and consumers, therefore,
frequently end up paying the cost.



Relative Profit and Knowledge

Manufacturer
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Conventional Response to Contamination
When MCL is Exceeded

= Dilution is the solution to pollution.
* Results in regulatory compliance.
* Relatively low cost.
* Potentially negative results:

* loss of property;
* loss of capacity;
* public distrust.



Conventional Response to Contamination
When MCL is Exceeded

= Treatment or New Well Construction.
* Relatively high cost.

* Sometimes partial grant funding
available, but limited and does not
typically cover O&M.

e Suitable alternative well location hard
to identity.

* New well results in loss of property.



Below MCL # Safe

Regulators cannot maintain pace with new
chemicals of concern, but health risks known.
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Below MCL # Safe

= Regulators have limited jurisdiction and
often depend on an MCL to take action.

= Water suppliers have broader authority.

Water suppliers have property
interest.

Negligence
Nuisance
Products liability



Benefits of Innovative Legal
Approach

= Manufacturer has greatest knowledge of
risks of chemical.

= Costs are passed on to polluter, not end
user.

= Unregulated chemicals can fall within this
approach.

= Ahead of the game when MCL is
established.

= Water supply too valuable to surrender to
contamination.



Benefits of Innovative Legal
Approach

= Goals of Litigation against
Manufacturers:

 Recover Costs Of Treatment or
Replacement Water.

* Capital Costs.
* O&M - As Long As It Takes!

* Ensure That Polluters Pay, Not
Ratepayers.




Benefits of Innovative Legal
Approach
= Examples of Damage Claims

* Damages to water suppliers’ property
interest.

* Treatment costs and O&M for as long as the
contamination persists.

* Additional costs due to loss of capacity.

* Cost of new wells, including costs of
investigation and exploration of alternative
sites.

* Cost to extend water lines to properties
contaminated with chemical.



Innovative Legal Response
What Goes Into The Analysis?

= \What Is the contaminant?

* Does it come from a manufactured
product? (e.g., gasoline, fertilizer)

* Does it come from human activities? (e.g.,
production of coal or gas)

* Are there natural and man-made sources?
(e.g. perchlorate)

 Are there multiple uses of chemical? (e.g.
Industrial and agricultural TCP)




Innovative Legal Response
What Goes Into The Analysis?

= Why is this contaminant bad?
* What, if any, are the environmental risks?

e Is the chemical harder to treat than the
alternatives?

* What, if any, are the human health risks?
* How long does this contaminant persist?
* How long have these risks been known?

* What were the alternatives to the
chemical?



Innovative Legal Response
What Goes Into The Analysis?

= Are there regulations?

* Are there any regulations governing
the acceptable limit of this contaminant
in the environment?

* But remember: An MCL or other
regulatory standard is not required.




Innovative Legal Response
What Goes Into The Analysis?

= Not all contaminants fall within this model.

* But this model should be incorporated
into standard response analysis.

 All responsible parties should be
considered, including the chemical
manufacturer.

* If cost recovery against manufacturer is
not considered, have you done all you
can to protect consumers?



Who Should Pay For
Pollution?

As one court stated, “The burden of
illness from dangerous products . . .
should be placed upon those who
profit from its production . . . . That
burden should not be imposed
exclusively on the innocent victim.”

Brooks v. Beech Aircraft Corp., 902 P.2d 54, 58 (NM 1995)



4. Case Studies




Petroleum Chemicals




MTBE: Exxon, 1984
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MTBE - TRAVELS FASTER AND
FURTHER
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Agricultural Chemicals




US FAMRLAND
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POTENTIAL TCP
CONTAMINATION




TCP: Shell, 1962

“D-D Mixture can be leached to ground
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Dow Chemical
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Shell Research: 1970
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We have row prepared a review of the enwircamental properties of- =—— 7
0D, Tnis is attached and it Includes recoomendations for additlonel studleg
that we conslder to be Justified sclentifically.

Similar revieds have been prepared resently en Gerdena (ACDN 4/70),
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“Eventually it might be necessary to produce a cleaner
product with far lower concentrations of impurities than
the present material since we will not be able to

investigate the environmental qualities of all the current
components.”
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Common Myths

= | itigation 1s too expensive.

= Manufacturers did not spill the
chemical and therefore can’t be sued.

= You cannot sue until there is a
regulatory standard.

= Health risks must be known.

= The cost of pollution needs to be
absorbed by water system.



Thank You

SL Environmental Law Group PC
450 MISSION STREET, SUITE 400
SAN FRANCISCO, CALIFORNIA 94105

415 348-8300
www.SLenvironment.com

Richard W. Head
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603-464-0267
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